I. INTRODUCTION
Three years ago, a twenty-one year old woman named Jennifer met with a victim advocate at a domestic violence crisis center seeking information and support.' She had two children, ages four and six, both the product of intimate partner rape. 2 Her ex-husband, the father of her children, was physically, sexually, and emotionally abusive to Jennifer and the children. 3 She divorced her husband but he refused to pay any child support. 4 She was working but her boss fired her because of her exhusband's repeated telephone calls. 5 Jennifer attempted to apply for welfare benefits, but her income, based upon the child support owed to but not received by her, exceeded the income cap for benefits. 6 The welfare administrator was not sympathetic, and Jennifer walked away without receiving any assistance. 7 Further, over 10% of incarcerated mothers and over 2% of incarcerated fathers have a minor child in foster care. 34 For these families, the Adoption and Safe Families Act of 1997 ("ASFA"), 35 which requires that the state commence termination of parental rights ("TPR") proceedings against any parent whose child has been in foster care for fifteen of the last twenty-two months, is a harsh collateral penalty. 36 Researchers estimate that following the enactment of ASFA, there has been a 250% increase in the number of TPR petitions filed based upon parental incarceration. 37 Of those, a judge granted the petition in 91% to 100% of the cases. 38 Despite the clear connection between the criminal justice punishments and the termination of parental rights, TPR petitions have remained largely relegated to the status of collateral consequences. 39 Accordingly, advice and counsel pertaining to a TPR has largely been outside the purview of services provided by criminal defense attorneys. 4°P art II of this Note will discuss collateral consequences of incarceration within the context of the U.S. criminal justice system.' 1 Over the last several decades, the number of incarcerated parents in the United States has dramatically increased. 42 Termination of their parental rights, which has become increasingly common following the enactment of ASFA, is a particularly severe collateral consequence. 44 Part III of this Note will suggest that current legal practices in the context of child protection law fail to protect the interests of parents facing incarceration. 45 Attempts at statutory reform have not successfully 46 protected parents. Although most states provide civil defense attorneys to parents facing a TPR, the rights of incarcerated parents facing a TPR petition based upon parental incarceration will be best protected through legal obligations placed upon their criminal defense attorneys. 4 7 Unfortunately, existing legal obligations requiring attorneys to advise their client as to the collateral consequences of a criminal proceeding are insufficient to protect these clients. 48 Nevertheless, these parents have a right under the Sixth Amendment 49 to receive advice from their criminal defense attorney regarding the potential effect of the criminal proceeding on their parenting rights. 5°P art IV of this Note will argue that Padilla v. Kentucky 5 I requires criminal defense attorneys to provide advice to their clients regarding TPR proceedings. 52 Specifically, (1) the holding in Padilla should be extended to include consequences other than automatic deportation of Accordingly, at times, this Note will refer to incarcerated mothers rather than incarcerated parents. The decision to refer to incarcerated "mothers" as opposed to "parents" is not intended to suggest that the legal principles discussed should not apply to incarcerated fathers as well. 
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immigrants convicted of crimes; 53 (2) TPR is both "severe" and "enmeshed" in criminal proceedings and thus renders a TPR the type of consequences contemplated by the Court in Padilla; 54 and (3) the TPR process is not a particularly complex area of law and therefore criminal defense attorneys must provide substantive advice to their clients regarding the impact that a criminal proceeding may have on CPS's decision to file for TPR. 55 Finally, this Part will suggest that while Padilla does create an obligation on criminal defense attorneys to provide advice to their parent-clients about the possibility of a TPR, there are practical limitations to this protection. 56 Therefore, to adequately protect the interests of parents, the government should not only recognize the constitutional obligation imposed on criminal defense attorneys in Padilla, it must also enact and enforce statutory and ethical duties on criminal defense attorneys representing parents. 57 Part V will conclude this Note. 58
II. THE RISE OF PARENTAL "CIVIL DEATH" IN THE UNITED STATES
Although conceptions of due process typically require that the government provide clear notice of any penalty stemming from a criminal conviction, collateral consequences of criminal convictions are becoming increasingly common in the United States. 59 ASFA, which mandates that a state commence TPR proceedings when a child has spent fifteen of the last twenty-two months in foster care, typifies the type of collateral consequence that an incarcerated person may face. 60 
A. Collateral Consequences of the Criminal Justice Process Lead to "Civil Death"
The Constitution provides a variety of protections for individuals accused of crimes. 62 For instance, the Supreme Court has held that a criminal statute violates constitutional due process if it fails to "state with sufficient clarity the consequences of violating a given criminal statute. 6 3 Accordingly, criminal statutes must provide a statement of the possible punishment, usually a limitation on the individual's freedom, 64 which may be imposed if the individual engages in the prohibited behavior. 65 Despite constitutional protections requiring notice, 66 individuals routinely face an additional "secret sentence" in the form of civil sanctions. 67 For example, incarceration may lead to deportation, ineligibility for public benefits, restriction on employment, or termination of parental rights. 68 These civil sanctions, known as collateral consequences, are not explicitly tied to the criminal statute, and thus, offenders are not on notice of their existence. 69 Furthermore, unlike the traditional direct punishments of criminality which take effect only upon a conviction following a trial or guilty plea, collateral consequences may occur prior to conviction or even when a charging instrument is never filed. 70 
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Notwithstanding American ideals of due process, the United States has a long history of imposing, attempting to mitigate, and then reinflicting the collateral consequences on criminal defendants. 72 For instance, in eighteenth and nineteenth century America, if a man engaged in immoral behavior, he could lose his right to vote for some period of time and face a "civil death" whereby he would permanently become a second-class citizen. 73 Beginning in the 1950s, there was a movement among state and federal legislatures to restore civil rights to individuations after they served their criminal sentence. 74 These efforts continued until 1984, when the Sentencing Reform Act 75 severely curtailed efforts to restore civil rights to those with criminal convictions. 76 Over time, as technology has improved, both the number of government-imposed collateral consequences and the ease of enforcing those consequences have amplified. 77 
B. Termination of Parental Rights
Parents have a "fundamental liberty interest ... in the care, custody, and management of their child., 78 Accordingly, the Supreme Court has consistently struck down state action that unreasonably intrudes upon a parent's ability to make parenting decisions. 79 
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of the statutorily authorized grounds for abuse or neglect is discovered. 90 The most common of these grounds include severe abuse or neglect of the child or another child in the parent's care; abandonment of the child; or the parent's incapacity due to severe mental illness or substance abuse. 91 If CPS's investigation finds evidence of abuse or neglect and further finds that a TPR would be in the best interest of the child, CPS initiates the legal action to terminate the parent's rights to her children.
92
Since these TPR proceedings are generally commenced over the objection of the parent, they are considered involuntary. 9 3
C. Evolution of Federal Legislation Pertaining to Child Protection
Historically, the protection of children from abuse and neglect was not primarily a governmental function. 94 Prior to 1962, the vast majority of efforts to protect children from abuse and neglect came from nongovernmental agencies and private individuals, not the state or federal government. 95 Dissatisfied with the efficacy of these child protection efforts and in response to public discussion of the horrors of child abuse, Congress amended the Social Security Act in 196296 to provide federal funding for state CPS programs. 97 Despite the passage of these amendments, the federal government played a minimal role in child protection efforts over the next decade. 98 However, in 1974, Congress renewed its focus on child abuse prevention with the passage of the Child Abuse Prevention and Treatment Act ("CAPTA"). 99 CAPTA provided federal funding and training for the investigation and reporting of instances of child abuse and neglect. 1 0 0 It also set off a wave of child abuse and neglect investigations against parents suspected of maltreatment.'°9 
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Unfortunately, the good intentions behind CAPTA were met with a disturbing consequence--children were being placed outside the home in foster-care settings at alarming rates.
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Again, Congress responded and enacted the Adoption Assistance and Child Welfare Act of 1980 ("AACWA"),°3 which placed particular emphasis on preservation of the family unit.' 0 4 In particular, AACWA required that state CPS agencies make "reasonable efforts" to keep and return children to their homes. l05 Under AACWA, child protection agencies had three major obligations: (1) to provide families with services prior to removal; (2) to provide proper care to children placed in foster care; and (3) to return children placed in foster care to their homes as soon as possible. Following AACWA, foster care could only be considered a last resort by child protection agencies. 0 7 Increasingly, however, the "reasonable efforts" mandated by AACWA were being construed by child protection agencies as extraordinary efforts or even "unreasonable efforts."' 0 8 Children were not being removed from their homes even when significant safety concerns existed.' 0 9 When children were removed from their homes and placed in foster care, they were not being returned to their families or other permanent situations.10 The median stay for foster care jumped from fifteen months in 1987 to more than two years in 1994.11 Moreover, the majority of those children placed in foster care experienced multiple placements."1 2 AACWA appeared to be putting children at an increased risk of continued abuse and lack of permanency.' 13 102. Id.; see S. REP. No. 96-336, at 11 (1979) (finding that, in 1977, more than 500,000 children had been removed from their homes and placed in state-sponsored care; and, of those children, thirty-eight percent had been in foster care for more than two years , at A3 (reporting that a mother, whose infant was removed from her custody by state social workers after she tried to flush him down the toilet, drowned a second child, and severely burned the infant after the infant was returned to her custody).
110. In response to AACWA's failure, Congress passed ASFA.
14
Unlike its predecessor, ASFA shifted the predominant paradigm for best interest of the children from family preservation to "permanency."
1 15
Accordingly, under ASFA, states are required to commence TPR proceedings against parents whose child has been in foster care for fifteen of the most recent twenty-two months ("15/22 rule").' 16 The 15/22 rule has supplemented many of the traditional grounds for involuntary termination. "
D. The Growing Number of Incarcerated Parents in the United States
The number of parents confronting the 15/22 rule is significant, in part due to the large number of incarcerated parents in the United States. 18 The rate of incarceration in the United States has skyrocketed over the last several decades. 1 9 Currently, compared to all other nations, the United States has both the largest total population of incarcerated individuals, 120 as well as the highest rate of incarcerated individuals as a percentage of the general population.' 21 The incarceration rate in the United States is sustained, in part, by high recidivism rates. 121. See WALMSLEY, supra note 120, at I (noting that the United States surpasses Russia, Rwanda, and Cuba in terms of incarceration rates).
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[Vol. 42:303 report released by the U.S. Department of Justice, more than two-thirds of individuals released from state and federal detention centers were rearrested within three years. 123 Furthermore, the increase in the number of women who are incarcerated in the United States is startling.
1 24 As of 1974, fewer than 150,000 women had ever been incarcerated in the United States.
125 In comparison, more than 100,000 women were incarcerated in 2007 alone. 126 This increase is not likely attributable to an increasingly violent female population in the United States, but rather can be attributed to an increasingly punitive society.
127 Incarcerated women, for instance, are far more likely than their male counterparts to be incarcerated for nonviolent criminal offenses such as drug-possession or property crimes. 128 Additionally, prior to their incarceration, women are much more likely than men to have been a member of a disenfranchised group. 129 Similarly, they are also more likely to be a member of a disenfranchised group as compared to the general female population. 130 In particular, incarcerated women are more likely to be victims or survivors of domestic or sexual violence.'
13 Prior to incarceration, these women are more likely than the general population to have suffered from mental illness or to have lived in poverty. 1 32 Finally, the majority of incarcerated women are ethnic minorities. 133 The dramatic rise in adult incarceration has led to an increase in the number of incarcerated parents of minor children in the United States. 1 37 The impact on these children has been substantial. 138 Between 1991 and 2007, the number of incarcerated parents increased by 79%, from fewer than 500,000 to more than 800,000 parents. 39 Of these incarcerated parents, approximately half of the mothers have at least one child under the age of nine. 140 Moreover, during the period from 1991 to 2007, the number of incarcerated mothers increased from approximately 29,500 to 65,600 mothers, and the number of children with an incarcerated mother increased 131%.
14 1 Likewise, the number of children with an incarcerated father increased by 77% during this time, with the number of incarcerated fathers growing from approximately 423,300 to 744,200.142 The difference in the increase of children with incarcerated mothers versus incarcerated fathers reflects that the rate of incarcerated mothers is growing faster than that of incarcerated fathers. 143 Moreover, the structural limitations of the criminal justice system place a dramatic burden on the parent-child relationship.' 44 More than 60% of parents detained at state correctional facilities were housed at these facilities in excess of 100 miles from their pre-incarceration homes.
14 5 More than 80% of parents incarcerated in a federal correctional facility were detained at facilities in excess of 100 miles from their pre-incarceration homes, with more than half of those parents in excess of 500 miles from their pre-incarceration homes. 46 For mothers incarcerated in the federal system, the distance between them and their children may even be greater, as only six federal correctional institutes nation-wide are capable of housing women. 147 The time and monetary costs of travel between the correctional institute where the parent is detained and their child's home often make frequent visitation infeasible.
148 Accordingly, less than one quarter of incarcerated parents had frequent personal contact with their children.
149 CPS, in turn, can use this lack of contact as evidence against a parent in a TPR proceeding.15 0 The consequences of this sizeable physical separation of parents and children due to incarceration far exceeds just "missing" one another. 5 ' Prior to incarceration, 64% of mothers and 44% of fathers detained in state correctional facilities lived with their children, whereas 84% and 55% of incarcerated mothers and fathers, respectively, lived with their children prior to detention in a federal prison. 5 2 During incarceration, the vast majority of incarcerated fathers reported that their children lived with their children's mothers. 153 Conversely, less than one-third of incarcerated mothers reported that their children lived with their children's fathers following their own incarceration. 154 Children of mothers incarcerated at state correctional facilities are at least five times more likely than children of fathers incarcerated at state correctional facilities to be residing in foster care; and children of mothers incarcerated at federal correctional facilities are almost three times more likely than children of fathers incarcerated at federal correctional facilities to reside in foster care. 155 For incarcerated parents, especially mothers with children living in temporary situations under state or other non-parental guardianship, ASFA's goal of "permanency" is frightening. 
III. EXISTING LEGAL PROTECTIONS ARE INSUFFICIENT TO PROTECT INCARCERATED PARENTS FACING TERMINATION OF PARENTAL RIGHTS
Current and proposed statutory provisions have failed to protect incarcerated parents' interests during the TPR process.1 57 Similarly, ethical obligations on criminal defense attorneys to provide competent advice to their clients are not sufficient to protect parents' rights today. 158 The Sixth Amendment right to effective assistance of counsel, however, may include the right to receive advice from criminal defense attorneys about the effect that a criminal proceeding will have on a defendant's parental rights. 59 This constitutional protection is available to incarcerated parents currently facing a TPR.1 60
A. Statutory Protections Have Failed to Sufficiently Protect Parents 'Interests
Congress's attempt to draft effective child protection legislation has repeatedly expanded and reduced the statutory protection of parental rights.' 6 ' The disproportionate effect of ASFA on incarcerated parents suggests that existing child protection insufficiently protects the rights of those parents.1 62 Consequently, enacting additional statutory protections may be one way to protect the rights of these parents. 163 The Uniform Collateral Consequences of Conviction Act ("UCCCA")' 64 has been one attempt to mitigate collateral consequences generally. 165 This model act focuses primarily on providing notice of the collateral consequences of criminal convictions to the defendant and on mitigating the effects of collateral consequences after criminal convictions. 1 related to incarceration generally. 167 It neither addresses the collateral consequences independent of incarceration nor addresses the collateral consequences of multiple unrelated instances of incarceration.
68 Accordingly, this model statute is insufficient to protect the interests of incarcerated parents facing a TPR.
16 9 A TPR stemming from incarceration is not necessarily associated with any particular conviction and thus is not well-suited for the UCCCA's conviction-centric framework.
70 Moreover, as the UCCCA does not account for collateral consequences of pre-conviction detention or multiple periods of incarcerations stemming from different offenses,' 71 parents subjected to the 15/22 rule due to an inability to post bail prior to trial or who are incarcerated on more than one occasion may not be protected by the UCCCA. 1 72 Finally, the lack of state support for the UCCCA has limited the number of incarcerated parents who could benefit from its provisions; specifically, as of May 2013, the UCCCA has only been enacted by one state.
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Unlike the relative generality of the UCCCA, some states and individual members of Congress have acted with the specific aim at reducing the collateral consequences of ASFA on incarcerated parents.
174 At the state and local level, these efforts include creating task forces between child protection agencies and corrections agencies to develop best practices as to how to promote healthy relationships between incarcerated parents and their children.' 7 5 Federally, Congress has provided funding for the U.S. Attorney General to study and report on ways to maintain relationships between incarcerated parents and their children.
176 These state and federal measures have focused on identifying issues and creating best practice models prospectively, but do not address issues facing parents now. 177 Unfortunately, these legislative initiatives have largely failed to address the rights of parents currently facing TPR due to incarceration.
1 78 Incarcerated parents, however, need legal protection now without the uncertainty and delay of the legislative process. 
B. Right to a Civil Defense Attorney for TPR Proceedings Is Insufficient to Protect Parents'Rights
Despite limited legislation pertaining to collateral consequence mitigation, the majority of states provide for a court-appointed civil defense attorney for indigent parents during involuntary TPR proceedings.' 81 The right to counsel in a TPR proceeding protects a parent's right to the "companionship, care, custody, and management of his or her children."' ' 82 Legal counsel can protect a parent's right to her children, not only by acting as an advocate during adversarial proceedings, but also by counseling his client concerning ways to correct CPS'S underlying concerns.1 83 The civil defense attorney's effectiveness can depend on the procedural point at which the state provides a right to counsel. 184 The procedural point during a child abuse and neglect proceeding when a parent's right to counsel attaches varies dramatically 175 For parents facing a TPR petition based partially or solely on parental incarceration, a court-appointed civil defense attorney is not in the best position to help his client remedy the underlying grounds for the petition. 186 In traditional TPR proceedings initiated against parents for abuse and neglect, 187 civil defense attorneys could counsel their clients to cease the abusive or neglectful behavior, seek parenting classes, and improve their social support systems. 88 For incarcerated parents or parents facing incarceration, a civil defense attorney is not in a position to provide counsel regarding a criminal proceeding. 89 In situations where a parent is incarcerated as a result of either a judicial denial of bail or as a result of conviction, the civil defense attorney cannot defend the client against an adverse criminal court order. 90 In these cases, a civil defense attorney may not be capable of providing guidance as to the criminal proceeding. 19 1 Therefore, the incarcerated parent's criminal, rather than civil, defense attorney is in the best position to assist his client with protecting her parental rights in these scenarios. 192
C. Ethical Obligations on Criminal Defense Attorneys Have Failed to Sufficiently Protect Parents' Interests
Criminal defense attorneys representing clients who are parents may have an ethical obligation to counsel their clients with respect to the 185. See requires attorneys to provide competent counsel to their clients. 195 The Model Rules further require that "[a] lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation." ' 1 96 As such, a lawyer may breach his ethical duty to his client if he fails to inform his client of the effect that a decision will have on her legal rights and liabilities on matters not directly related to the legal proceeding at hand.' 97 Moreover, an attorney has the ethical obligation to "abide by a client's decisions concerning the objectives of representation.' ' 198 Thus, in criminal proceedings, the defense attorney cannot assume that his client's goal is solely to maintain her liberty.' 99 Instead, a criminal defense attorney representing a parent, who may face termination of her parental rights as a result of incarceration, must conduct the criminal proceedings in a way so as to best effectuate a favorable outcome in the TPR proceeding if the client so desires.'°°A lthough it is likely that an ethical obligation exists for criminal defense attorneys to counsel their clients as to the potential collateral consequences of TPR, this obligation is insufficient to protect the interests of the client. 20 1 The purpose of prosecuting an attorney for an ethics violation is similar to the purpose of charging a criminal for a crime. 20 2 Both proceedings are intended to punish the wrongdoer for their offenses against society, but not necessarily to provide relief for the .
The Sixth Amendment Right to Effective Assistance of Counsel Can Provide Protection for Parents
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.
5
The Sixth Amendment unquestionably provides protection to defendants facing criminal prosecution by the government. 20 6 Equally as clear is that the Sixth Amendment provides criminal defendants with the 207 right to legal representation. However, the extent of this right to legal representation is less obvious. 2°8 In 1984, the Supreme Court, in Strickland v. Washington,°9 decided the standard to which attorneys should be held under the Sixth Amendment. 21 0 In Strickland, the defendant pled guilty to three counts of capital murder, despite the advice of counsel; 21 1 following a sentencing proceeding, the trial judge sentenced the defendant to death. 212 The defendant appealed his conviction on the ground that his attorney provided ineffective assistance of counsel during the sentencing proceeding when the attorney failed to prepare adequately and present character witnesses on behalf of the defendant. 213 conviction, the Court held that criminal defendants are entitled to reasonably effective counsel and that the "benchmark for judging any claim of ineffectiveness must be whether counsel's conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result., 214 For over two decades, the Strickland test prevailed z .
2 5 However, this holding did not address whether criminal defendants had the right to advice from counsel pertaining to collateral consequences of criminal 216 convictions.
The lower courts were left to determine whether defendants had the right to be advised as to the civil collateral consequences of a criminal conviction. 2 17 While the majority of jurisdictions held that defense attorneys were not obligated to advise their clients about collateral consequences, 2 18 a growing minority recognized the existence of ineffective counsel when there was affirmative misinformation given to the client regarding a 219 collateral consequence.
Finally, in 2010, the Supreme Court directly addressed the issue of whether ineffective assistance of counsel could ever exist where the attorney fails to advise a defendant about certain civil collateral consequences of a criminal conviction. 220 he failed to advise the defendant that accepting a guilty plea would subject him to virtually automatic deportation. 22 1 The majority held that the criminal defense attorney was required to counsel his client regarding the potential consequences of automatic deportations based upon the following: (1) the particularly "severe" nature of deportation as a penalty; 222 (2) the quasi-criminal nature of deportation hearings and their "enmesh[ment]" with the criminal proceedings; 223 and (3) whether the criminal defense attorney's actions "fell below an objective standard of reasonableness." 224 Justice Samuel Alito, however, suggested a limitation on the majority's decision in his concurring opinion. 225 While he acknowledged that criminal defendants have a right to more than mere silence from their defense attorneys on certain collateral matters, he would refrain from obligating attorneys to provide actual advice to defendants. 6 Instead, his opinion suggests that, where a non-criminal consequence of a criminal matter involves a particularly complex issue, rather than a straightforward issue, the criminal defense attorney might only be required to advise his client to seek advice from an attorney in that field. 227 After Padilla, it became evident that criminal defense attorneys, in certain instances, are required to advise their clients as to the existence of non-criminal consequences of a criminal conviction. 228 Beyond informing a defendant of the existence of a collateral consequence, it is less clear when, if ever, a criminal defense attorney has a duty to provide guidance to a client beyond suggesting that she consult another attorney specializing in the applicable field of law. 229 If a non-criminal consequence is sufficiently "severe" and "enmeshed" with the criminal proceeding, 23° it appears that there are two tracks, depending on the legal complexity of the potential consequence, governing the obligation of a criminal defense attorney. 2 complex area of law, it may be sufficient under the Sixth Amendment for a criminal defense attorney to merely refer his client to another attorney specializing in that field. 232 However, in areas of law that are more straightforward, effective assistance of counsel requires the attorney to provide actual guidance regarding the collateral consequence.
IV. SIXTH AMENDMENT PROTECTION SHOULD EXTEND TO TPR PROCEEDINGS
The Court in Padilla did not expressly limit the holding to instances of automatic deportation. 234 Accordingly, lower courts should extend the Padilla framework to other types of collateral consequences in order to protect individuals facing an ever-burgeoning number of non-criminal consequences of conviction. 235 In terms of Sixth Amendment protection, a TPR is analogous to deportation as both are "severe" consequences, which are "enmeshed" in the criminal process. 236 Additionally, a TPR proceeding is not a complex area of law that requires specialized legal knowledge. 237 Consequently, Padilla requires criminal defense attorneys to provide advice and guidance to parents about TPR proceedings. 23 8 Despite the legal protection found in Padilla, the practical limitations on this protection may ultimately provide only limited relief to parents facing incarceration. 239 
A. Padilla Should Not Be Limited to Instances of Deportation
As our society has become more punitive, 24° the likelihood of severe collateral consequences stemming from involvement with the criminal justice system has increased. 241 protections for criminal defendants from incompetent criminal defense attorneys. 24 2 Accordingly, a high constitutional minimum for effective counsel is necessary for the immediate protection of the rights of individuals facing criminal prosecution. 243 The Court in Padilla did not necessarily limit its application to the collateral consequence of deportation, 244 and its rationale can be applied, and should be applied, to other collateral consequences, such as TPR proceedings. The majority opinion does engage in a lengthy discussion of the evolution of federal deportation law. 245 It notes that over the last several decades federal legislation has increased the risk of deportation for noncitizens. 24 6 As a result, these changes have "dramatically raised the stakes of a noncitizen's criminal conviction" to such an extent as to make "deportation ... the most important part-of the penalty" in certain instances. 247 Likewise, changes in federal legislation have increased the risk of TPR for incarcerated parents. 24 8 This is particularly true for single mothers facing incarceration. 249 Accordingly, the changes in child protection legislation are analogous to those changes in federal law, which increased the severity of deportation, and thus have "raised the stakes" of a parent's criminal conviction to make a TPR "the most important part-of the penalty. regarding automatic deportation cases in the context of plea deals. 252 Instead, criminal defense attorneys should be obligated to advise and counsel clients about the potential for collateral consequences throughout a criminal proceeding in order to meet the standard for effective counsel under the Sixth Amendment. 253 Nevertheless, in order to avoid creating an unworkable standard whereby effective counsel is defined as requiring information and guidance pertaining to every possible consequence of the criminal justice process, consequences should be evaluated in light of the test established in Padilla. 254 Only those potential consequences that are severe and quasi-criminal should warrant advice and guidance under the Sixth Amendment. 2 "
B. Termination of Parental Rights Is the Type of Consequence Contemplated by the Court in Padilla
The Court in Padilla chose not to explicitly differentiate between direct and collateral consequences. 6 However, the decision marked the first time that the Supreme Court applied the Sixth Amendment Strickland rationale to a consequence that was "civil in nature. 257 It held that defendants were entitled to effective counsel with respect to deportation because deportation was a "particularly severe penalty" that was "intimately related to the criminal process., 258 Similarly, a TPR is a severe civil penalty that is "enmeshed" with the criminal process, and therefore, it cannot be "categorically removed from the ambit of the Sixth Amendment right to counsel. 259 1. Severity The severity of a TPR stems from its legal destruction of a family. 26° The Supreme Court has repeatedly held that the family unit 2115 , 2118 (codified as amended in scattered sections of 42 U.S.C.) (allowing states to implement a "best interests" provision, which allows child protection agencies to not file a 15/22 rule TPR petition if it is not in the child's best interest).
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26t For instance, the Court noted that "[flew consequences of judicial action are so grave as the severance of natural family ties" and that TPR is a form of legal "brand[ing]" whereby a parent is forever marked as "unfit" to care for her children. 2 62 The impact of a TPR on incarcerated parents may be devastating, leading to increased incidence of severe depression and criminal recidivism. 263 For children, foster care following a parent's incarceration may cause feelings of "shame and humiliation," which is exacerbated by the legal destruction of the parent-child bond. 2 6 Additionally, the severity of a TPR is compounded by its permanence. 265 Once a petition for TPR has been granted, it is very unlikely, absent a significant procedural error, that a parent will be able to reverse that judgment. 266 Even if there is such an error, in many cases the child's best interest standard, which places a premium on "permanency," may lead to a result whereby the child remains with an adoptive family. 2 67 Although some adoptive parents might allow birth parents to continue visitation with the child, advocacy groups report that the adoptive parents can stop contact at any time, for any reason, without any repercussions. 268 Accordingly, under the 15/22 rule, incarcerated parents face a "particularly severe penalty" under Padilla. 2. Enmeshment TPR proceedings, like deportation proceedings, are so "enmeshed" with the criminal process that they are effectively quasi-criminal proceedings. 270 Incarcerated parents who face a TPR under the 15/22 rule may not have committed any act of abuse or neglect other than the criminal act that resulted in their criminal conviction. 271 These parents see a termination of their parental rights as a direct consequence of their incarceration-a direct result of the criminal process. 272 Accordingly, the criminal proceeding and the TPR proceeding are "most difficult to divorce. 273 Moreover, in recognition of the fundamental right to parent one's children, 274 the procedural protections provided by the state in TPR proceedings are more extensive than in other civil proceedings. 275 As previously discussed, most states provide a court-appointed civil defense attorney for indigent parents facing a TPR proceeding. 276 Additionally, the burden of proof in TPR proceedings is higher than in other civil proceedings. 277 Generally, petitioners in civil trials have the burden of proving their case by a preponderance of the evidence. 278 However, a TPR involves a "loss[] of individual liberty sufficiently serious to warrant imposition of an elevated burden of proof," and thus, most states require the state to meet an elevated burden of proof akin to clear and convincing evidence. 279 Although this standard is not equivalent to the "reasonable doubt" standard in criminal cases, it is significantly higher than "preponderance of the evidence. 2 80
C. Criminal Defense Counsel's Duty
Whereas the first prong of the Padilla analysis focuses on the nature of the consequences, the second prong focuses on the defense counsel's actions with respect to the consequence. 28 ' Justice Alito's concurrence suggests that defense counsel's obligation depends on the legal complexity of the collateral consequence. 8 2 The law governing termination of parental rights is not complex, and thus, even under Alito's concurrence, defense attorneys have a heightened obligation to provide advice and counsel to their clients. 28 3 While the inquiry into whether an attorney provided effective counsel will be highly factintensive, his actions will be judged against an "objective standard of reasonableness. 2 8 4 Accordingly, criminal defense attorneys representing parents of minor children have the duty to provide advice and counsel concerning a TPR. 28 5
Two Tracks Depending on Complexity
It is likely that the concurrence in Padilla establishes two standards, based upon the complexity of the legal issue, governing the extent of advice that criminal defense attorneys are obligated to provide to their clients. 28 6 When the terms of the law's collateral consequences are "succinct, clear, and explicit," defense attorneys are required to provide actual advice to their clients.R 7 However, the burden on attorneys is much lower if the area of law is "complex" or specialized. 2 8 In these situations, the attorney need only refer the client to an attorney who specializes in that area of law. 28 9 The terms of the 15/22 rule are "succinct, clear, and explicit" in defining the termination of parental rights consequences, and therefore, attorneys representing parents should be required to provide more extensive advice to clients. 29°I mmigration law is generally much more specialized than family law. 2 9 ' Immigration law is governed by its own set of laws and administrative regulations and is practiced largely within its own administrative courts. 292 Attorneys specializing in immigration law must be familiar not only with the U.S. immigration laws but also with criminal law, family law, the laws of other countries, and the political and social conditions of foreign nations. 293 These attorneys face language and cultural barriers, vague regulations, and a broken immigration system. 294 Most practicing attorneys, who do not specialize in immigration law, will spend little, if any, time on immigration issues either in their professional or their personal lives. 295 On the other hand, every attorney experiences family law in some way-family law impacts our relationships with our parents, our children, and our current and former romantic partners. 296 Further, family law is considered a core course by bar examiners as it, unlike immigration law, is tested by on nearly every state bar examination. 297 Accordingly, all attorneys practicing law, including criminal defense attorneys, are assumed to have some basic competency in family law.
298
The complexity of family law lies not necessarily with the law itself but with the non-legal aspects that affect the legal practice, such as: the number of pro se litigants; the overburdened court system; the nature of the personal relationships involved; and the need to forge interdisciplinary relationships .299 Accordingly, the benefit of an attorney specializing in family law is not his specialized knowledge of the law, but rather that the attorney has the ability to practice law in the unique set of circumstances belying most family law issues. 300 With respect to termination of parental rights specifically, the law triggering a TPR petition is "succinct, clear, and explicit. 30 Nevertheless, a TPR proceeding does have some complexities. The decision by a child protection agency to file a TPR petition is highly fact specific, and rarely automatic. Therefore, any legal generalizations may be difficult for a criminal defense attorney to make 309 without further investigation.
Individual characteristics of the parent, child, or even extended family may determine whether TPR proceedings are commenced.
3 10 Whether or not a parent will have a TPR petition filed against them may depend on whether there is a statutory or case law "best interests of the child" safety valve. 3 11 Moreover, unlike other consequences that only apply after a conviction, TPR proceedings may stem from a pre-conviction detainment.
3 12 Accordingly, family-specific circumstances, repeated delays in a trial where the defendant is detained prior to trial, or multiple arrests may trigger TPR proceedings. (discussing a TPR petition filed against a father whose minor child was removed from his custody after he was erroneously arrested, but upon that arrest, the police discovered an unrelated out-of-state probation violation, which required his further detention while court proceedings were scheduled).
However, when analyzed in light of Padilla, the complexity of a TPR proceeding and a deportation hearing are comparable. 14 In both, the event triggering the proceeding may be explicitly enumerated. 315 A crime of "moral turpitude" may automatically trigger a deportation hearing, just as a child's absence from his parent's care due to parental incarceration may automatically trigger a TPR hearing. 316 Both proceedings have consequences that affect much more than the individual clients; for instance, the outcome of either deporation or TPR can lead to the permanent separation of families. 3 " 7 Finally, both proceedings may be a consequence that a criminal defendant finds more unbearable than the loss of liberty. 31 8 2. Objective Standard of Reasonableness Whether an attorney provided effective assistance of counsel will be judged against an "objective standard of reasonableness., 319 In Padilla, the Court offered two alternative rationales for its decision; namely, whether "preserving the client's right [vis-A-vis the collateral consequence] ... may be more important to the client than any potential jail sentence," 320 or whether the attorney's actions "fell below an objective standard of reasonableness. 3 21 Criminal defense attorneys can be held accountable for providing advice pertaining to a TPR under the first rationale. 322 It is also possible that criminal defense attorneys who fail to advise their client about the risk of TPR may fail within the ambit of Padilla's second rationale. 3 23 Generally, judges have assumed that an individual will strive to protect her liberty interest or her freedom from incarceration. 32 4 However, a parent is more than just an individual; she is the mother and caregiver of a child. 325 The Court has recognized that the bond between the parent and the child is incredibly important and should be protected, unless there is a countervailing compelling state interest. 326 Additionally, as previously discussed, a TPR is a particularly "severe" consequence. 32 7 Therefore, even under an objective standard whereby preserving one's freedom from incarceration is viewed as extremely important to the client, protecting the parent-child relationship "may be more important to the client than any potential jail sentence. 328 Alternatively, the attorney's actions may be compared against the "expectations of the legal community. 3 29 In the context of criminal defense attorneys representing non-citizens, the Court found that "[t]he weight of prevailing professional norms supports the view that counsel must advise her client regarding the risk of deportation., 330 As evidence, the Court pointed to professional standards adopted by groups such as the National Legal Aid and Defender Association and the American Bar Association. 331 Admittedly, there are far fewer examples of professional norms requiring criminal defense attorneys to counsel their clients regarding TPR proceedings. 332 However, a growing number of professional guides direct criminal defense attorneys to advise their clients as to the collateral consequences of criminal convictions including termination of parental rights. 333 Massachusetts, there are Continuing Legal Education programs for practitioners representing parents in a variety of criminal and civil contexts. 334 In addition, as previously discussed, there is likely an ethical obligation for defense attorneys to provide guidance to their parentclients about the risk of a TPR. 335 Additionally, advising clients of the potential collateral consequences of a criminal conviction is becoming less daunting due to technological advancements. 3 6 Prior to Padilla, policymakers began expressing growing awareness of the severe effects of collateral consequences. 337 Accordingly, in 2007, Congress passed the Court Security Act of 2007, 338 which mandated that the National Institute of Justice study and report on the collateral consequences of criminal convictions in all fifty states. 339 In response to this congressional mandate, the National Institute of Justice contracted with the American Bar Association to create the National Inventory of the Collateral Consequences of Conviction. 340 This website has begun to create a userfriendly tool which would allow users to search by state for a variety of collateral consequences resulting from individual convictions. 3 41 While not yet completed for all crimes, collateral consequences, or jurisdictions, in the future, this could be a very helpful tool for criminal defense attorneys when advising their clients. 342 Future grant money for this project should be tied to improving the tool with respect to the potential for a TPR proceeding. 3 43 be encouraged to say nothing at all.", 344 However, the Court also expressed concern that the attorneys should not be required to advise their client regarding matters of specialized, complex areas of law. 345 In those instances, criminal defense attorneys would only be obligated to advise their clients to seek advice from an attorney specializing in the applicable area of law. 346 If the Court determined that the law of TPR proceedings is complex rather than straightforward, then any additional burden on criminal defense attorneys would be nominal at best. 3 47 Therefore, the majority of those parents facing incarceration, who have very limited funds and would not be able to afford additional legal advice, would not gain any real protection under Padilla.
34 8 However, since the collateral consequence of TPR is generally clear, criminal defense attorneys have "the duty to give correct advice. 3 49 Criminal defense attorneys who are representing parents should swiftly determine what the child's living arrangement is and whether a child protection agency is involved. 35° Parents should be interviewed to learn about their goals-staying out of jail may not be the most pressing concern. 351 For parents who are concerned about the possibility of a TPR, the attorney should provide ongoing advice that reflects how changes in the criminal proceedings may affect the likelihood of a TPR petition. 352 If a parent is also represented by a civil defense attorney for the child protection proceeding, both attorneys have an obligation to coordinate with one another to develop the best holistic legal strategy for the client. 353 Furthermore, criminal defense attorneys should advocate for alternative sanctions for criminal offenses that would limit the effect of incarceration on the family. 3 54 risk of a TPR; advise their clients as to that risk; assess the client's desire to avoid a TPR; and advocate for their client within the context of the criminal justice system, as necessary. 376 Statutory changes could provide more protection for future parents than parents are currently entitled to under Padilla. 37 Finally, the third prong requires enforcement of ethical obligations on criminal defense attorneys to provide competent advice to clients who are parents. 378 Strict enforcement of an ethical obligation for criminal defense attorneys to provide effective counsel will provide prospective, systemic relief. 379 By creating an ethical norm that requires attorneys to advise their clients about TPR proceedings, more parents would receive guidance about the process and would not receive a surprise TPR petition.38 The three-prong approach is preferred over any one approach individually, as it relies on the judiciary, legislatures, and members of the bar to protect the vulnerable population of incarcerated persons. 381 Each prong is necessary to provide comprehensive protection for both currently incarcerated parents and for parents facing incarceration in the future. The increase in the number of incarcerated women, combined with the severe effects of the 15/22 rule, has dramatically increased the risk that a incarcerated mother face a termination of her parental rights. 383 Currently, existing ethical and statutory protections have been insufficient to protect these mothers' rights to parent their child. 384 However, after Padilla, it is likely that there is a Sixth Amendment obligation on criminal defense attorneys to advise their clients about the effect of the criminal process on a TPR proceeding. 385 This advice should not be limited to a mere suggestion that clients seek legal advice from an attorney specializing in TPR law. 386 Instead, criminal defense attorneys are obligated to protect this unique population by providing advice and counsel throughout the criminal proceeding to their clients concerning how best to protect the family unit from TPR proceedings. 387 Despite this constitutional protection, a more comprehensive approach is desirable. 3 88 The Sixth Amendment obligation creates the minimum protection for parents. 3 89 From there, legislatures should draft legislation that specifically codifies the right for criminal defendants to be advised as to the effect of the criminal process on their parental rights. 390 Further, states need to codify ethical obligations for criminal defense attorneys, which specify that in order to provide competent representation, they must counsel their clients about the potential for TPR. 391 Finally, grievance committees must uniformly enforce these ethical norms in a way that creates a universal standard of competency that protects incarcerated parents. 392 This three-fold approach is most likely to ensure that parents facing incarceration are surprised by a termination of parental rights. 393 Instead, the fundamental right to parent one's child will be protected. 
